United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



COURT OF APPEALS OF THE DH OF GOLUMBIA. 

OCTORER TERM, lOO^. 

No. 1447. 

No. 9 SPECIAL CALENDAR. 

JOHN 0. DANCY, RECORDER OF DEEDS FOR THE 
DISTRICT OF COLUMBIA, APPELLANT, 

VS. 

HORACE F. CLARK, WILLIAM C. PRENTISS, AND 

ALBAN US S. T. JOHNSON. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


INDEX. 

Caption. . 

Petition for writ of maiuiainus. 


Original. 

a 

I 


Exhibit “A”—Certificate of incorporation of the American Geo¬ 


logical and Engineering Co.^. 4 

Rule to ^how cause...... 8 

Answer... . 9 


Demurrer to answer. 13 

Demurrer sustained; appeal, &c. 14 

Frsecipe for transcript. 15 

Clerk’s certificate.. .. 16 


Print. 

1 

1 

3 

5 

6 


Judd & DnrrwniriBR, Piuntkrs, Washington, D. C., August 11, 1904. 


12708 


CD CD 00 GO 





















In the Court of Appeals of the District of Columbia. 


John 0. Dancy, Recorder of Deeds for the District oQ 

Columbia, Appellant, 
vs. 

Horace F. Clark et al. 


I No. 1447. 


a Supreme Court of the District of Columbia. 

Horace F. Clark, William C. Prentiss," 
and Albanus S. T. Johnson, Petitioners, 

vs. V No. 46887. At Law. 

John C. Dancy, Recorder of Deeds for the [ 

District of Columbia, Respondent. j 

United States op America, I . 

District of Columbia, j ‘ 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 


Petition for the Writ of Mandamus. 


Piled April 19,1904. 

In the Supreme Court of the District of Columbia. 


Horace P. Clark, William C. Prentiss,' 
and Albanus S. T. Johnson, Petitioners, 


vs. 


VAt Law. 


John C. Dancy, Recorder of Deeds for the 
District of Columbia. 


No. 46887. 


The petition of Horace F. Clark, William C. Prentiss and Albanus 
S. T. Johnson respectfully represents; 

1. That the petitioners are citizens of the United States and resi¬ 
dents of the District of Columbia and the defendant is the recorder 
of deeds for the District of Columbia. 
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§ ^OHii c, daNcV, recorder oe deeds, et6., ViS. 

2. Tlmt the petitioners, desiring to associate others with them and 
form a corporation under and by virtue of the provisions of sub¬ 
chapter IV of chapter XVIII of the Code of Law for the District of 
Columbia, heretofore, to wit, on the fifteenth day of April, 1904, exe¬ 
cuted, acknowledged and caused to be certified, in all respects in 
conformity with the provisions of said code of law, a certain certifi¬ 
cate of incorporation, filed herewith, marked Exhibit A, and made 
part hereof, and thereafter and heretofore, to wit, on the nineteenth 

day of April, 1904, tendered the same for record, together 

2 with the sum of two dollars, the lawful fee for recording the 
same, unto the defendant as recorder of deeds for said Dis¬ 
trict as aforesaid, and the defendant thereupon, as such recorder of 
deeds for said District, in violation of his duty in the premises, re¬ 
fused to receive the said certificate of incorporation for record or to 
record the same in his office of recorder of deeds aforesaid, upon the 
ground that the said certificate of incorporation contemplated the 
carrying on of more than one business by the said proposed corpora¬ 
tion, 

3. And the petitioners aver that they are entitled to have the said 
certificate of incorporation recorded by the defendant in his office of 
recorder of deeds for said District and that it is the duty of the de¬ 
fendant as such recorder of deeds to receive and record the same in 
his said office, and he has no lawful power or discretion to refuse 
to receive and record the same in his said office; that the said 
code of law permits a corporation of the class proposed to be 
formed by the petitioners by virtue of said certificate, to be formed 
for the purpose of carrying on two or more even independent 
classes of business authorized by said sub-chapter thereof and, 
even could the said certificate of incorporation be construed to 
contemplate the carrying on of more than one business, it is yet 
a lawful exercise of the right conferred by said sub-chapter of said 
code, but that the said certificate of incorporation, in its proper 
legal effect, contemplates the carrying on by said proposed corpora¬ 
tion of only one business, to wit, general engineering, to which all of 
the particular things mentioned in said certificate of incorporation 

as included therein, are subsidiary, associated and incidental; 

3 and that by the action of the defendant complained of the 
petitioners are deprived of the right to form said proposed 

corporation, to their great injury. 

Wherefore they pray that the writ of mandamus may issue directed 
to said defendant, commanding him to receive and record the said 
certificate of incorporation in his office aforesaid. 

HORACE F. CLARK. 
WILLIAM C. PRENTISS. 
ALBANUS S. T. JOHNSON, 

WILLIAM 0. PRENTISS, 

Attorney for Petitioners. 
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District of Columbia, ss : 

William C. Prentiss, being duly sworn, says that he has read the 
foregoing petition by him subscribed and knows the contents thereof 
and that the matters of fact therein stated are true. 

WILLIAM C. PRENTISS. 


Subscribed and sworn to before me this nineteenth day of April, 
1904. 


J. R. YOUNG, Olerk, 

By W. E. WILLIAMS, Ass’t Clerk 


4 Exhibit “ A.” 46887. 

Filed April 19,1904. 

Certificate of Incorporation of the Arnsrican Geological and Engineei'- 

ing Company. 

We, the undersigned, citizens of the United States and residents 
of the District of Columbia, for the purpose of forming a corpora¬ 
tion under the provisions of sub-chapter IV of chapter XVIII of the 
act of Congress entitled An act to establish a code of law for the Dis¬ 
trict of Columbia, approved March 3, 1901, and acts amendatory 
thereof, do hereby certify, as follows: 

First. The corporate name of the company is and shall be: 

American Geological and Engineering Company 
and the object for which it is formed is: 

To conduct the business of geological, mining, metallurgical, elec¬ 
trical, mechanical, civil, hydraulic, water supply, steam, pneumatic, 
gas and chemical engineers and experts, and engineering in all its 
departments, phases and branches, and as included in and incidental 
thereto, but not in limitation thereof. 

To engage in, and make, enter into, perform and carry out con¬ 
tracts for, constructing, creating, equipping, altering, repairing, 
maintaining and operating all kinds of power plants and power trans¬ 
mission lines, telegraph and telephone lines and systems water, gas, 
electric and irrigation works and systems, mills, smelters, ore 

5 reduction plants, buildings, canals, ditches, viaducts, aque¬ 
ducts, dams, reservoirs, pipe lines, railways, tramways, tun¬ 
nels, bridges, wharves, piers, machinery and construction work, for 
any and all purposes, and any like work of internal improvement, 
public or private use or utility, except that the company shall not 
operate any railroad, engage in the business of a railroad, or do 
anything in the premises prohibited to corporations of this character. 

To engage in the manufacture of all kinds of mills, plants, en¬ 
gines, machinery, toolsj brass and metal work, boilersj power geher- 
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afcors or converters, and like articles, and buying, selling, manufact¬ 
uring, repairing, converting, altering, letting, hiring and dealing in 
all kinds of machinery, implements, rolling stock and hardware. 

To purchase or otherwise acquire patents, patent rights and priv¬ 
ileges, improvements or secret processes for or in any way relating 
to all or any of the branches of the business of the company afore¬ 
said and to grant licenses for the use of or to sell or otherwise deal 
with any such patents, patent rights and privileges, improvements 
or secret processes. 

To engage in mining, quarrying, or otherwise removing or ex¬ 
tracting, milling, concentrating, reducing, converting, smelting, 
treating, preparing for market, manufacturing, buying, selling, ex¬ 
changing and otherwise producing and dealing in gold, silver, cop¬ 
per, lead, zinc, brass, iron, steel, and all kinds of ores, metals, min¬ 
erals, coal, hydro-carbons, oils, earth, stone, rock, clay and other 
natural substances and the products and by products thereof, 

6 of every kind and description and by whatever process the 
same can be or may hereafter be produced. 

To engage in, and make, enter into, perform and carry out con¬ 
tracts for, opening, developing, equipping and operating mines, 
quarries and wells of all kinds and for all purposes, and buying, 
selling, cutting, sawing, transporting and marketing timber, and 

As agent or broker to buy, sell, lease and deal generally in all 
kinds of lands, timber, quarries, wells, tunnels, mines, minerals, 
mining rights and claims, reservoir, mill, manufacturing and power 
plant sites, water rights, power plants and transmission lines, mills, 
canals, ditches, water, gas, electric and irrigation works and systems, 
dams, reservoirs, pipe lines, railways, tramways, tunnels, viaducts, 
aqueducts, wharves, piers and all like works of internal improve¬ 
ment, public or private use or utility, stocks of mining and indus¬ 
trial companies of all kinds, and patents patent rights and privileges, 
improvements, or secret processes, for or in any way relating to all 
or any of the branches of the business of the company aforesaid. 

Second. The term of existence of the company shall be perpetual. 

Third. The amount of the capital stock of the company shall be 
one hundred thousand dollars ($100,000) and the number of shares of 
which said stock shall consist shall be ten thousand (10,000) of the 
par value of ten dollars ($10) each. 

Fourth. The number of trustees who shall manage the concerns 
of the company for the first year is five (5) and their names 

7 and residences are: 

Robert Forrester, Salt Lake City, Utah. 

Edward B. Jones, Salt Lake City, Utah. 

Horace F. Clark, Washington, D. 0. 

William C. Prentiss, Washington, D. C. 

Albanus S. T. Johnson, Washington, D. C. 

The said last mentioned three being citizens of the District of Co¬ 
lumbia. 

Fifth. The name of the place in the District of Columbia where 







HORACE F, CLARK ET AL. 


5 


the operations of the company are to be carried on is the city of 
Washington, but the operations of the company may also be car¬ 
ried on at any other place in or outside of said District of Columbia. 

In testimony whereof we have hereunto set our hands and seals 
on the fifteenth day of April, A. D. 1904. 


HORACE P. CLARK. 
WILLIAM C. PRENTISS. 
ALBANUS S. T. JOHNSON. 


SEAL._ 

‘seal.’ 

’seal.’ 


District of Columbia, ss ; 

I, Burr N. Edwards, a notary public in and for the said District, 
do hereby certify that Horace P. Clark, William C. Prentiss and 
Albanus S. T. Johnson parties to a certain certificate of incorpora¬ 
tion bearing date tlie fifteenth day of April, 1904, and hereunto 
annexed, personally appeared before me in said District, the said 
Horace P. Clark, William C. Prentiss and Albanus S. T. 
8 Johnson being personally well known to me as the persons 
who executed the said certificate of incorporation and 
acknowledged the same to be their act and deed. 

Given under my hand and seal the fifteenth day of April, A. D. 
1904. 

[seal.] burr N. EDWARDS, 

Notary Public. 


Rule to Show Cause. 


In the Supreme Court of the District of Columbia. 


Horace P. Clark, William C. Prentiss,^ 
and Albanus S. T. Johnson, Petitioners, 

vs. /- At Law. 


John C. Dancy, Recorder of Deeds for the 
District of Columbia. 


No. 46887. 


Upon consideration of the petition of Horace P. Clark, William 
C. Prentiss and Albanus S. T. Johnson, filed in the above entitled 
cause, and the exhibit filed with the said petition, it is this nine¬ 
teenth day of April, 1904, by the court, ordered that the defendant, 
John C. Dancy, recorder of deeds for the District of Columbia, show 
cause, if any he has, on or before the 2nd day of May 1904, why 
a writ of mandamus should not be issued against him as prayed by 
said petitioners, provided that a copy of this rule be served on 
9 said defendant not later than the 21st day of April, 1904. 

HARRY M. CLABAUGH, 

Chief Justice, 
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MarshaVs Return. 

Served copy of within rule on John C. Dancy, recorder of deeds 
for District of Columbia, personally—April 19,1904. 

AULICK PALMER, Marsiml 
S. 


Answ&i' of Defendant. 

Filed April 30,1904. 

In the Supreme Court of the District of Columbia. 

Horace F. Clark et al. 
vs. 

John C. Dancy, Recorder of Deeds for the 
District of Columbia. 

Answer of the defendant, the recorder of deeds for the District of 
Columbia, to the petition of the above named petitioner and to 
the rule to show cause why the prayers of said petition should not 
be granted. 

1. The defendant admits that petitioners are citizens of the United 
States and residents of the District of Columbia, but he sa^^s he is 
advised that there is no such thing as a citizen of the District of 

Columbia, and therefore he denies that petitioners are citizens 
10 of the District of Columbia. He admits that he is the re¬ 
corder of deeds for the District of Columbia. 

2. He admits tliat the petitioners executed aud acknowledged the 
certificate attached to the petition as Exhibit A, aud that on the 
19th day of April, 1904, said certificate was tendered to defendant 
as recorder of deeds, together witli the sum of two dollars as fee for 
recording the same, and that defendant, as such recorder of deeds 
refused to receive said fee or certificate or to record said certificate, 
but he denies that such refusal was in violation of his duty in the 
premises. 

3. Defendant says that the said certificate so tendered to him con¬ 
templates the carrying on by the corporation sought to be organized 
thereby of more than one separate and independent enterprise or busi¬ 
ness, to wit, of the enterprises and businesses of engineering, manu¬ 
facturing, mining, lumbering and of agents and brokers, and defend¬ 
ant is advised and believes, and therefore avers that a corporation 
cannot lawfully be organized under sub-chapter four of chapter 
eighteen of the Code of Laws for the District of Columbia to carry 
on more than one such enterprise or business. 


► At Law. No. 46887. 
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Defendant says that such certificate is not signed, acknowledged 
and executed by all of the proposed trustees of such incorporation. 

Defendant says it is not lawful for any corporation organized 
under the laws of the District of Columbia to use any of its funds in 
the purchase of stock in any other corporation, as is contemplated 
by the said certificate so attached to the petition. 

11 Because of the facts in this paragraph set forth defendant 
denies that the petitioners are entitled to have said certificate 
of incorporation recorded by defendant in his said office, and says 
that he has no lawful power to receive and record the same in his 
said office. 

4. Defendant says that as recorder of deeds for the District of 
Columbia it is his duty to consider all deeds and other papers pre¬ 
sented to him for record in his office, and to determine whether the 
same are entitled to be recorded in said office, and that such duty is 
one involving the exercise of discretion on his part and is not min¬ 
isterial ; that when the certificate attached to the petition as Exhibit 
A was presented to defendant for record, he duly examined and con¬ 
sidered the same, and decided that the same was not entitled to rec¬ 
ord in said office. 

And defendant says that his action in said behalf is not subject to 
be reviewed, reversed, set aside or controlled by a court of law, nor 
can his action in that behalf be commanded, directed or controlled 
by the writ of mandamus as the petitioners in their said petition 
have prayed. 

5. Further answering said petition, defendant says that the same 
should be dismissed because it is not filed in the name of the United 
States. 

Wherefore, having fully answered, defendant prays that the prayer 
for the writ of mandamus be denied, the rule to show cause dis¬ 
missed, and that he be hence dismissed, with costs, etc. 

JNO. C. DANCY. 

MORGAN H. BEACH, 

U. S. AWy, D. C., 

JESSE C. ADKINS, 

Ass’< U, S. Att’y, D. G., 

Attorneys for Defendant. 


12 District op Columbia, ss: 

I, John C. Dancy, on oath, say that I have read the foregoing an¬ 
swer by me subscribed, and know the contents thereof; that the 
facts therein stated of my own knowledge are true, and that those 
stated on information and belief I believe to be true. 

JNO. C. DANCY. 


uir 


m 






8 JOHN C. DANCY, RECORDBE OP DEEDS, ETC., VS. 


Subscribed aud sworn to before me, this 30th day of April, A. D. 


1904. 

[seal.] 


J. R. YOUNG, Clffrh 
By W. E. WILLIAMS, Ass’t CVk 


13 De)nv,rrer to Answer. 

Filed May 2,1904. 

In the Supreme Court of the District of Columbia. 
Horace F. Clark et al. 'i 


vs. 

John C. Dancy, Recorder of Deeds for the 
District of Columbia. 


At Law. No. 46887. 


The petitioners say that the answer of the defendant is bad in 
substance. 


WILLIAM 0. PRENTISS, 

Attorney for Petitioners. 


Among the matters of law intended to be argued are:— 

1. That the certificate tendered by the petitioners is a lawful ex¬ 
ercise of the privilege of incorporation conferred by the code. 

2. Tliut the defendant has no judicial or discretionary power, but 
is a mere ministerial oflScer. 


14 Supreme Court of the District of Columbia. 

Thursday, June 23rd, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 

:tc * * * * 

Horace F. Clark, William C. Prentiss,] 
and Albanus S. T. Johnson, Petitioners, 

vs. 

John C. Dancy, Recorder of Deeds for the 
District of Columbia, Defendant. 


* 


)■ No. 46887. At Law. 


Upon consideration of the demurrer filed herein by the petition¬ 
ers to the answer of respondent, it is ordered that said demurrer be 
and it is hereby sustained at respondent’s costs and the prayers of 
said petition granted. Whereupon it is ordered that the writ of 
mandamus issue, directed to said defendant as in said petition 
prayed. 
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From the aforegoing the respondent in open court, by direction 
of the Attorney General, notes an appeal to the Court of Appeals of 
the District of Columbia. 

Further upon motion of petitioners, and consent of attorney for 
respondent, leave is hereby granted the petitioners to withdraw the 
certificate of incorporation filed herein with said petition, upon filing 
a certified copy thereof in its stead. 


15 Order for Tramcript. 

Filed July 2,1904. 

In the Supreme Court of the District of Columbia. 

Horace F. Clark et al. ) 

vs. V At Law. No. 46887. 

John C. Dancy, Recorder of Deeds. I 

To the clerk of the supreme court of the District of Columbia: 

You will please prepare the transcript for the Court of Appeals 
on appeal by the defendant, and will include therein the following: 

1. Petition for writ of mandamus, and exhibit. 

2. Rule to show cause. 

3. Answer of the defendant. 

4. Demurrer to the answer. 

5. Order sustaining demurrer, granting writ of mandamus, and 
allowing appeal (Law Minutes 44, page 342). 

6. This order. 

MORGAN H. BEACH, 

United States Attorney, D. G., 
Attorney for tJie Defendant, Appellant. 


16 Supreme Court of the District of Columbia. 

United States of America, I . 

District of Columbia, j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
15, inclusive, to be a true and correct transcript of the record, as 
per directions of coun.sel herein filed, copy of which is made part of 
this transcript, in cause No. 46,887, at law, wherein Horace F. Clark 
et al. are petitioners, and John C. Dancy, recorder of deeds for the 
District of Columbia, is respondent, as the same remains upon the 
files and of record in said court. 

2—1447a 
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Seal Supreme Court 
of tlie District of 
Columbia. 


Endorsed on cover 
1447. John C. Dancy, 
appellant, vs. Horace 
Columbia. Piled Jul- 


In testimony whereof, I hereunto subscribe 
iny name and affix the seal of said court, at 
the city of Washington, in said District, this 
12th day of July, A. D. 1904. 

JOHN R. YOUNG, Clerk. 

: District of Columbia supreme court. No. 
recorder of deeds for the District of Columbia, 
P. Clark et al. Court of Appeals, District of 
12,1904. Henry W. Hodges, clerk. 














